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Florida Law Review, Vol. 7, Iss. 1 [1954], Art. 8

CASE COMMENTS
CRIMINAL LAW: NUMBER OF OFFENSES WHEN
DEFENDANT'S WRONGFUL ACT OR OMISSION
RESULTS IN MULTIPLE DEATHS
State v. Pennsylvania R.R., 9 N.J. 194, 87 A.2d 709 (1952)
In an accident involving defendant's train, eighty-four persons were
killed. A grand jury returned eighty-four separate indictments against
the defendant for the crime of manslaughter. The state moved to
consolidate all indictments, asking that the charges be tried together.
Defendant objected that there was but a single offense, if any, and
that there could be a trial on one charge of involuntary manslaughter
only. Motion for consolidation was granted by the trial court but
this ruling was reversed by the Appellate Division.1 On appeal to the
New Jersey Supreme Court, HELD, only one criminal offense of manslaughter may be charged when numerous deaths result from a single
act. Judgment affirmed.
There is sharp disagreement among the authorities as to whether a
single act resulting in the death of two or more persons constitutes
one criminal offense or a number of offenses measured by the number
of resulting deaths. The majority view is that there are as many separate offenses as there are persons killed by the unlawful act, so that
successive prosecutions may be instituted against the person who committed the unlawful act without violating the guaranties against
double jeopardy.2 The contrary view of the instant case, however,
is followed in numerous jurisdictions.3
In the application of the federal and state constitutional and
statutory guaranties4 against double jeopardy,5 "The test is whether
the defendant has been twice in jeopardy for the same identical crime,

'State v. Pennsylvania R.R., 16 N.J. Super. 360, 84 A.2d 650 (1951).
2
E.g., McHugh v. State, 160 Fla. 823, 36 So.2d 786 (1948); People v. Allen, 368
111. 368, 14 N.E.2d 397 (1938); State v. Fredlund, 200 Minn. 44, 273 N.W. 353 (1937).
3E.g., State v. Wheelock, 216 Iowa 1428, 250 N.V. 617 (1933); Commonwealth v.
Carroll, 131 Pa. Super. 357, 200 AtL. 139 (1938).
4U.S. CONST. Amend. V: "nor shall any person be subject for the same offense
to be twice put in jeopardy of life or limb . . ."; FLA. CONST. Decl. of Rights, §12:
"No person shall be subject to be twice put in jeopardy for the same offense";
FLA. STAT. §910.11 (1953).
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not whether he has been tried upon the same acts, circumstances or
situation, the facts of which may sustain a conviction for a separate
crime." 5 In determining whether separate offenses are involved, most
courts apply the "Same Evidence Test." 6 In a recent statement of this
test, the Supreme Court of Florida said:7
"The rule laid down by the great weight of authority to determine the test of double jeopardy is this; if the facts charged
in a subsequent information would, if found to be true, have
warranted a conviction upon a prior information, a prosecution under the subsequent information is barred."
A minority of courts, including the court in the instant case, apply
the "same transaction" test and hold that a simple transaction resulting in multiple consequences constitutes one offense.8
The purpose of the guaranties against double jeopardy is to protect the citizen against vexatious criminal prosecutions. In applying
this safeguard to individual rights, however, the courts must give
consideration to the "chief design of penal laws which, apart from
their reformatory aspect, have in view the double aim of protecting
society and preventing crime."
The instant case and that of People v. Allen ° illustrate the sharp
conflict among the states. The Allen case involved the deaths of two
persons struck simultaneously by a speeding automobile. Two indictments for manslaughter were returned, and the defendant on the
trial of the second charge raised the question of former jeopardy.
The Supreme Court of Illinois, after pointing out that there was but
a single act from which two persons met their deaths, nevertheless
held that two separate offenses had been committed.
Florida's position is set out in McHugh v. State," a case involving
the death of two boys struck by an auto while they were riding on a
motor scooter. Acquittal of manslaughter based upon culpable negli5State v. Bowden, 154 Fla. 511, 514, 18 So.2d 478, 480 (1944).
6Gully v. State, 116 Ga. 527, 529, 42 S.E. 790, 791 (1902).
7State v. Anders, 59 So.2d 776, 777 (Fla. 1952).
SE.g., Gunter v. State, 111 Ala. 23, 20 So. 632 (1896).
9Hurst v. State, 86 Ala. 604, 606, 6 So. 120, 121 (1889).
10368 II. 368, 14 N.E.2d 397 (1938), cert. denied, 308 U.S. 511 (1939) (for want
of jurisdiction).

11160 Fla. 823, 36 So.2d 786 (1948). A general discussion of double jeopardy in
Florida is set forth in Note, 2 U. or FLA. L. Ray. 250 (1949).
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gence was held not to bar subsequent prosecution on a manslaughter
charge based upon driving while intoxicated. Regarding the question
of the separate identity of the victims, the Court aligned itself with
the majority view, stating 12 "The gist of this offense is the unlawful
homicide of which there were two. There is an offense for each unlawful homicide." The Court was motivated by the fact that the
statutes require different proof under the two charges. The state was
required to prove culpable negligence in the first case, 13 but in the
second it was required to prove intoxication. 14 The difference in the
identity of the victims, however, would have been sufficient reason for
the Court's decision.
The reasoning of the minority view is that the act or omission of
the act is the basis of the offense. Hence a simple consequence of an
act, since it does not possess the necessary ingredients of a crime, does
not constitute an offense and therefore should not be severed from the
act.1 5 Courts taking the majority view reason that the act and the
offense are two different elements, and that one wrongful act or omission may bring into existence two separate and distinct offenses.16
This view is not in violation of the prohibition against double jeopardy,
because such guaranty is not violated when there are two separate and
distinct offenses.
The defendant remains civilly liable to each injured party, or his
survivors or personal representativey but there is an apparently irreconcilable difference among the authorities as to the extent of
criminal liability. There seems little chance of the views being
reconciled in the foreseeable future, and the line of reasoning applied
will remain a matter of judicial interpretation.
G. L.

KENNEDY,

JR.

12,fcHugh v. State, 160 Fla. 823, 824, 36 So.2d 786, 787 (1948).
13FLA. STAT. §782.07 (1953).
14FLA. STAT. §860.01 (1953).
15State v. Cooper, 13 N.J.L. 361 (Sup. Ct. 1833); cf. note 3 supra.
leSee note 2 supra.
17E.g., FLA. STAT. §768.02 (1953).
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